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INTRODUCTION

• Jay Clayton became the Chairman of the SEC on 
May 4, 2017 

• To date the Senate has not confirmed the 
Administration’s other nominees to the agency

• Nevertheless, the Chairman has revamped the senior 
staff of the agency

• Enforcement is now directed by co-directors 
Stephanie Avakian and Steven Peikin



INTRODUCTION 

• Recently, the Commission announced a new 
direction and focus for the Division of Enforcement

• This program will
 Take a brief look back at where the Division has been
 Examine the announced new direction 
 Explore  the challenges the Division faces 



A BRIEF LOOK BACK 

• In recent years the Commission and the Commission 
and/or Division has been lead by former federal 
prosecutors

• Enforcement adopted a “broken windows” approach 
from the NYPD – all cases all the time 

• Increasing numbers of cases were brought each 
year



A BRIEF LOOK BACK 

• For example, according to the SEC, in fiscal 2016
 A record 548 standalone cases were brought
 160 actions were against investment advisers or investment 

companies, another record
 Many were brought against microcap issuers and 

manipulators
 Another key focus was gatekeepers 



THE NEW APPROACH 

• The new approach focuses on 5 principles:
 Main Street Investors

• The Retail Strategy Task Force was formed
 Individual accountability 
 Keep pace with technology 

• The Cyber Unit was formed 
 Impose effective sanctions 
 Constant assessment of resources 



THE NEW APPROACH 

• Is the new approach different or just narrower?
• While it is very early to assess the work of the 

current Commission, statistics on the work of the 
Division complied by Cornerstone Research and 
NYU present certain issues
 Note: the following statistics and charts were developed by 

and taken from Cornerstone Research and NYU related to 
public companies and their subsidiaries only – they are not 
based on all enforcement actions 



THE NEW APPROACH 

• Chart 1: SEC Actions against public companies and 
their subsidiaries, 2010 – 2017 

• The statistics show a significant drop from fiscal  
2016 to 2017





THE NEW APPROACH

• Chart 2: Types of Allegations re public companies 
and their subsidiaries

• Shows the mix of cases is roughly the same, with 
the biggest difference in issuer reporting/disclosure 

• The statistics in the the call out box for 2016 – 2017 
are for the top 3 categories of cases

• Essentially the categories appear the same, although 
there is an increase of 13% for  the issuer reporting 
disclosure category over the last two fiscal years  





THE NEW APPROACH 

• Chart 3: Timing of Resolutions 
• Traditionally most public companies and their 

subsidiaries resolve enforcement investigations at 
the time they are filed

• That trend seemed to continue in fiscal 2017





THE NEW APPROACH

• Time of settlement: While most issuers and their 
subsidiaries settle at the time of filing, the timing of 
settlement can impact the penalty

• Cornerstone – NYU found that:
 For FY 2017 89% of settling issuers and their subsidiaries 

paid a penalty; this was comparable to FY 2016 and FY 2015
 Between the first half of FY 2017 and the second the 

percentage of issuer settlements with a monetary penalty 
dropped from 94% to 78% (p. 9) 



THE NEW APPROACH 

• In considering concurrent and non-concurrent settlements, and 
the question of a monetary component over time, the 
Cornerstone – NYU Report also notes: 

“ Actions with non-concurrent resolution were less likely 
to have monetary settlements from FY 2010 through FY 
2017, 71% of actions with non-concurrent resolutions had 
monetary settlements, compared to 88% of actions with 
concurrent resolutions” according to Cornerstone – NYU 
at 10



THE NEW APPROACH

• Chart 4:  Cooperation
• Cooperation, long deemed critical to SEC 

enforcement along with whistleblowers, appears to 
have declined for actions involving public 
companies and their subsidiaries

• This is particularly true in the second half of fiscal 
2017





ISSUES FACING THE DIVISION

• Significant issues facing the Commission 
and Enforcement going forward
Remedies
Cooperation
Whistleblower Protection
ALJs
 Insider Trading
Financial Fraud

18



ISSUES FACING THE DIVISION

Remedies
• One of the key principles of the new enforcement 

program is to “impose sanctions that most 
effectively further enforcement goals” 

• A long used remedy in enforcement actions is 
disgorgement 



ISSUES FACING THE DIVISION 

Remedies
• Yet in Kokesh v. SEC, 137 S.Ct. 1635, n. 3 (2017) the 

Court stated: 

“ Nothing in this opinion should be interpreted 
as an opinion on whether courts possess 
authority to order disgorgement in SEC 
enforcement proceedings or on whether courts 
have properly applied disgorgement principles in 
this context.” 

• What approach should the Commission take to this 
issue? 



ISSUES FACING THE DIVISION

Cooperation 
• In marshaling its scarce resources – a key principle 

in the new enforcement approach – cooperation has 
long been considered critical, tracing to the FCPA 
Volunteer Program of the 1970s

• Yet, at least issuer cooperation appears to be 
declining 

• Does the Commission need to revamp its approach ?



ISSUES FACING THE DIVISION

Cooperation
• Should the Commission consider adopting more 

special cooperation programs, such as: 
 Municipalities Continuing Disclosure Cooperation Initiative: 

a voluntary self-reporting program that targeted material 
misstatements and omissions in bond offering documents, 
which concluded in FY 2016 and accounted for 15% (84) of 
the actions brought that year.

 FCPA Corporate Enforcement Policy: last week the DOJ 
announced a permanent adoption of its FCPA Pilot Program 
to encourage cooperation, offering declinations in certain 
instances. During the 18 months it was in effect, the DOJ 
received 30 voluntary disclosures from companies, 
compared to 18 in the preceding 18-month period. 



ISSUES FACING THE DIVISION

Whistleblower Protection
• In recent years the Commission has come to rely on 

its whistleblower program as a source of information 
 Does the Supreme Court’s looming decision in Digital 

Realty Trust, Inc., v. Somers, No. 16-1276 jeopardize this 
approach? 



ISSUES FACING THE DIVISION 

Whistleblower Protection
• In Digital Realty Trust, Inc., v. Somers the Court is 

considering whether whistleblowers must first report 
to the SEC to receive anti-retaliation protection or 
whether they can also report to the issuer
 At stake, in part, are rules written by the SEC which would 

require a report to the agency to obtain those protections 
under Dodd-Frank but not SOX



ISSUES FACING THE DIVISION 

ALJs
• Recently the SEC has brought more if its 

enforcement actions as administrative proceedings 
• This trend is reflected in the following chart



ISSUES FACING THE DIVISION 

• [insert chart on administrative proceedings] 



ISSUES FACING THE DIVISION

ALJs
• This resulted in a number of suits attempting to 

block this trend
• A the center of those cases is the question of 

whether SEC ALJs were properly appointed under 
the Constitution’s Appointments Clause 

• A key case in this regard, pending cert before the 
Supreme Court, Raymond J. Lucia Companies v. 
SEC, No. 15-1345. 



ISSUES FACING THE DIVISION 

ALJs
• To address this issue, last week the Commission 

entered an order which formally appointed each of 
its ALJs in accord with the Constitution. In re 
Pending Administrative Proceedings, Securities Act 
of 1933, Release No. 10440 (Nov. 30, 2017)

• In addition, the order directed ALJs to reconsider 
pending cases after permitting respondents to 
supplement the record 



ISSUES FACING THE DIVISION 

ALJs
• In Raymond J. Lucia the government filed a reply 

brief urging that the Court hear the case, noting that 
the SEC has conformed its appointment process to 
the constitution and urging that an amicus be 
appointed to defend the lower court ruling



ISSUES FACING THE DIVISION 

ALJs
• Do the steps taken by the Commission fully address the 

errors caused by failing to properly appoint its ALJs?
• Consider the Commission’s position on the constitutional 

issue according to the DC Circuit: 
• “.. . the government does not maintain that the 

Commission’s decision can be upheld if the presiding 
ALJ was unconstitutionally appointed . . .The 
Commission has acknowledged the ALJ was not 
appointed as the Clause requires, and the government 
does not argue harmless error would apply.”

Raymond J. Lucia Companies, Inc. v. SEC, 623 F. 3d 277, 
283 (D.C. Cir. 2016)



ISSUES FACING THE DIVISION

Insider Trading 
• This has long been a staple of SEC Enforcement; while not 

specifically mentioned as an area of focus, presumably the SEC 
will continue to bring cases here

• Recent court decisions, however, raise questions about what 
constitutes the elements of illegal tipping  In Salman v. U.S. 137 
S. Ct. 420 (2016) the court reaffirmed its decision in Dirks v. 
SEC, 463 U.S. 646 (1983) regarding the personal benefit test 

• In  U.S. v Martoma, Docket No. 14-3599 (2d Cir. Aug. 23, 2017) a 
split panel of the Second Circuit adopted an expansive ruling of 
Salaman and effectively overruled the decision of an earlier 
panel in U.S. v. Newman, 73 F. 3d 438 (2d Cir. 2014) on whether 
evidence of a close personal relationship was required in 
tipping cases involving friends and family

• Is it time to write legislation prohibiting insider trading? 



ISSUES FACING THE DIVISION

Financial Fraud  
• Financial fraud has also long been a staple of SEC 

enforcement, although it has not been referenced by the 
current administration as a priority

• Previously a task force on financial fraud was created and 
efforts were made to use IA as an assist

• Are these efforts continuing?
• Also Audit Analytics recently published a report that shows the 

number of restatements is declining while the number of 
revisions – corrections without a restatement – are increasing 

• In view of the decline in issuer cooperation does this suggest 
that perhaps issuers are circumventing restatements to avoid 
SEC scrutiny?

• Would a new cooperation approach have an impact here? 



CONCLUSION 

• SEC Enforcement has charted a new course under 
Chairman Clayton

• It has announced priorities centered on retail 
investors and cyber 

• While it is to early to assess the success of this 
approach, there is little doubt that SEC Enforcement 
faces a series of difficult challenges which may 
ultimately determine the success of the program
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