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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Growing Trend of Website Accessibility 
Cases

• Recent groundswell of website 
accessibility cases in past few years

• In 2017, over 800 website accessibility 
cases were filed in federal courts across 
the country
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

New York and Florida Are Hotbeds of 
ADA Litigation

• In New York, the number of Title III cases nearly doubled from 2016 to 
2017, largely due to the rise of website accessibility cases.  

• In the first two months of 2018 alone for example, over 130 website 
accessibility cases were filed in New York federal courts, which 
amounts to more than three cases each business day.
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Agenda

• ADA overview
• A brief history outlining the road to website accessibility suits

• Current lawsuit landscape: A discussion by Dorsey litigators
• Summary of claims
• Possible defenses
• Remedies available under the ADA (and state laws)
• Plaintiffs’ bar tactics 
• Procedural resolutions of these lawsuits

• How to get your institution off the litigation radar: Recommended 
compliance measures
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

The Presenters

• Marilyn Clark
• Lanier Saperstein
• Chris Karagheuzoff
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

The Statute
• Title III of the ADA, which applies to “places of public 

accommodation,” prohibits discrimination against individuals with 
disabilities.  42 U.S.C. § 12188.  

• Individuals with disabilities must be offered the “full and equal enjoyment of the 
[entity’s] goods, services, facilities, privileges, advantages or 
accommodations.” 42 U.S.C. § 12812(a).  

• Neither the ADA nor its implementing regulations, however, define 
the term, “place of public accommodation.” 

• Rather, the regs identify 12 broad categories of “facilities” whose operations 
affect commerce…

6
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

The ADA was enacted before the Internet 
became a common vehicle of commerce
So the question remains: Is a website a “place of public 
accommodation”?

• July of 2010: DOJ issued Advanced Notice of Proposed Rulemaking 
(ANPRM) to specifically address ADA compliance on the Internet

• The ANPRM raises a range of issues involving the ADA and websites, 
highlighting the complexities surrounding accessibility compliance in this 
unique context

• December 26, 2017: DOJ withdrew the ANPRM without proposing or 
issuing useful guidance

• 82 Fed Reg. 60932 (Dec 26, 2017)

• Banks are now at the mercy of the courts….
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Presuming websites are covered by the 
ADA, what accessibility requirements exist?
• Title III provides that illegal discrimination includes “a failure to take 

such steps as may be necessary to ensure that no individual with a 
disability is excluded, denied services, segregated or otherwise 
treated differently than other individuals because of the absence of 
auxiliary aids and services….”  42 U.S.C. § 12182(b)(2)(A)(i).  

• The DOJ’s regulations regarding auxiliary aids require “effective 
methods of making visually delivered materials available to 
individuals who are blind or have low vision.”  28 C.F.R. §
36.303(b)(2).  

8
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Growing Trend of Website Accessibility 
Cases
• The ADA’s “auxiliary aids and services” language creates an inroad 

for a whole new universe of lawsuits in the website context. 

• Blind and visually impaired people often use specialized software –
such as screen-reader technology – which reads website content 
aloud or displays website content on a refreshable Braille display.

• The plaintiffs’ bar targets entities with websites that do not 
adequately allow for the use of screen-reader software or “provide a 
text equivalent for non-text elements.” 

• Send demand letters or file complaints seeking immediate 
remediation of these alleged deficiencies.
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Accessibility to Visually & Hearing Impaired

Ultimately, however, the method chosen to address any accessibility 
issue is up to the public accommodation:

A public accommodation shall furnish appropriate auxiliary aids and services 
where necessary to ensure effective communication with individuals with 
disabilities. This includes an obligation to provide effective communication to 
companions who are individuals with disabilities…The type of auxiliary aid or 
service necessary to ensure effective communication will vary in accordance with 
the method of communication used by the individual … A public 
accommodation should consult with individuals with disabilities whenever 
possible to determine what type of auxiliary aid is needed to ensure effective 
communication, but the ultimate decision as to what measures to take rests with 
the public accommodation, provided that the method chosen results in effective 
communication. In order to be effective, auxiliary aids and services must be 
provided in accessible formats, in a timely manner, and in such a way as to 
protect the privacy and independence of the individual with a disability.

28 C.F.R. § 36.303(c). 
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Accessibility to Visually & Hearing Impaired

• Thus, the ADA’s provision regarding auxiliary aids reflects a generally 
flexible standard that does not mandate any specific method of compliance.  

• See Nat'l Fed’n of the Blind v. Target Corp., 452 F. Supp. 2d 946, 956 (N.D. Cal. 2006) 
(“The auxiliary aid requirement allows a public accommodation to provide the 
information in any format, so long as it results in effective communication.”). 

• The DOJ has noted that, until specific technical requirements for a 
particular technology are complete, “public accommodations have a degree 
of flexibility in complying with title III’s more general requirements of 
nondiscrimination and effective communication – but they still must 
comply.”  

• Robles v. Dominos Pizza LLC, No. 16-cv-06599, 2017 WL 1330216 (C.D. Cal. Mar. 20, 
2017) (citing DOJ’s statement of interest to a Southern District of Florida court in 
case regarding Lucky Brand’s point of sale devices).
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Jurisdiction

• Courts have federal question subject-matter jurisdiction 
over ADA claims under 28 U.S.C. § 1331

• Additionally, courts may, where appropriate, exercise 
supplemental jurisdiction over analogous state law claims 
brought in conjunction with ADA claims

12
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Individual & Class Actions

• ADA claims may be brought either as putative class actions 
or as individual actions by a single plaintiff

• The trend in New York is for plaintiffs to bring putative class 
actions, but settle early on in their individual capacities 
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Survey of Case Law on Whether Title III is 
Limited to Physical Spaces

Title III does not expressly include websites as 
“places of public accommodation.”  

Currently, there is a federal circuit court split on 
whether the ADA’s Title III protections extend 
beyond physical “places of accommodation,” such 
as to websites, or if they are instead limited to 
physical “brick and mortar” structures.

14
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Courts Are All Over the Map Interpreting 
Title III of the ADA

Some courts 
narrowly 
interpret Title 
III as applying 
only to 
physical 
access. 

Federal courts in 
California, Florida and 
Ohio have held Title III is 
not limited to actual 
physical structures, but 
there must be a sufficient 
nexus to physical 
structures. 

Other courts 
have held that 
websites 
constitute 
places of public 
accommodatio
n even absent 
any connection 
to brick-and-
mortar 
locations.
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

ADA Limited to Physical Structures
• The Court of Appeals for the Sixth, Ninth, and Eleventh Circuits have 

held that “places of public accommodation” are physical structures, 
and that accommodations for the disabled must be made only at the 
location where goods and services are offered.  

• These courts have grounded their holdings largely in the ADA’s text, 
which lists physical locales as “public accommodations.” 

16
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

ADA Limited to Physical Structures

 Peoples v. Discover Financial Services, Inc., 387 F. App’x 179, 
183 (3d Cir 2010) (“Our court is among those that have taken the 
position that the term [public accommodation] is limited to 
physical accommodations.”) 

 Parker v. Metro. Life Ins. Co., 121 F.3d 1006, 1010-11 (6th Cir. 
1997) (en banc) (“As is evident by § 12187(7), a public 
accommodation is a physical place and this Court has 
previously so held.”)

17

AVOIDING (AND DEFENDING) ADA LAWSUITS 

ADA Limited to Physical Structures

 Weyer v. Twentieth Century Fox Film Corp., 198 F.3d 1104, 1114 
(9th Cir. 2000) (“Title III provides an extensive list of ‘public 
accommodations’ in § 12181(7)... All the items on this list, 
however, have something in common. They are actual, physical 
places where goods or services are open to the public, and 
places where the public gets those goods or services....[T]his 
context suggests that some connection between the good or 
service complained of and an actual physical place is required.”)

 Rendon v. Valleycrest Prods., Ltd., 294 F.3d 1279, 1282 (11th Cir. 
2002) (“Title III encompasses a claim involving telephonic 
procedures that, in this case, tend to screen out disabled persons 
from participation in a competition held in a tangible public 
accommodation.”)

18
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

ADA Limited to Physical Structures
Middle Ground:  As something of an exception to this general rule (although not one that 
is likely to be of particular relevance here), some courts within these circuits have held 
that websites may be places of public accommodation if there is a “nexus” between a 
website and goods and services that can be procured at a physical location.  

For example, in a case involving Target.com, a district court in the Ninth Circuit held:

Target.com also allows a customer to perform functions related to Target stores. 
For example, through Target.com, a customer can access information on store 
locations and hours, refill a prescription or order photo prints for pick-up at a 
store, and print coupons to redeem at a store.... [T]he court finds that to the 
extent that plaintiffs allege that the inaccessibility of Target.com impedes the full 
and equal enjoyment of goods and services offered in Target stores, the plaintiffs 
state a claim, and the motion to dismiss is denied. To the extent that Target.com 
offers information and services unconnected to Target stores, which do not affect 
the enjoyment of goods and services offered in Target stores, the plaintiffs fail to 
state a claim under Title III of the ADA.

Nat'l Fed'n of the Blind v. Target Corp., 452 F. Supp. 2d 946, 949-56 (N.D. Cal. 2006) 
(emphasis added).
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ADA Limited to Physical Structures
Other Exception Examples:

• Gil v. Winn Dixie Stores, Inc., 2017 WL 2609330, at *5 (S.D. Fla. Mar. 15, 2017) 
(denying defendant’s motion for judgment as a matter of law because “it appears 
that, just as in Target Corp., Winn-Dixie’s website is heavily integrated with, and 
in many ways operates as a gateway to, Winn-Dixie’s physical store locations,’ 
but declining to “determine whether Winn-Dixie’s website is a public 
accommodation in and of itself.”)

• Gomez v. Bang & Olufsen Am., Inc., 2017 WL 1957182, at *4 (S.D. Fla. Feb. 2, 2017) 
(“All the ADA requires is that, if a retailer chooses to have a website, the website 
cannot impede a disabled person's full use and enjoyment of the brick-and-motar 
[sic] store.... Because Plaintiff has not alleged that Defendant's website impeded 
his personal use of Bang and Olfusen’s retail locations, his ADA claim must be 
dismissed.”)

20
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Websites as Places of Public Accommodation
The Court of Appeals for the Seventh Circuit (and, arguably, the First 
Circuit) have found that websites are places of public accommodation 
and that illegal discrimination can occur in connection with websites, 
even if an individual never is present in a physical store

• Doe v. Mutual of Omaha Insurance Co., 179 F.3d 557, 559 (7th Cir. 
1999) (“the core meaning of [section 302(a) of Title III of the ADA], 
plainly enough, is that the owner or operator of a store, hotel, 
restaurant, dentist’s office, travel agency, theater, Web site, or other 
facility (whether in physical space or in electronic space, that is open 
to the public cannot exclude disabled persons from entering the 
facility and, once in, from using the facility in the same way that the 
nondisabled do.”

21

AVOIDING (AND DEFENDING) ADA LAWSUITS 

Websites as Places of Public Accommodation
• Morgan v. Joint Administrative Board, Retirement Plan of the 

Pillsbury Co. and American Federation of Grain Millers, AFL-CIO-
CLC, 268 F.3d 456, 459 (7th Cir. 2001): 

The defendant asks us to interpret “public accommodation” 
literally, as denoting a physical site, such as a store or hotel but 
we have already rejected that interpretation.  An insurance 
company can no more refuse to sell a policy to a disabled person 
over the Internet than a furniture store can refuse to sell furniture 
to a disabled person who enters the store.  The site of the sale is 
irrelevant to Congress’s goal of granting the disabled equal 
access to sellers of goods and services.  What matters is that the 
good or service be offered to the public.

22
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Websites as Places of Public Accommodation
• Carparts Distribution Center., Inc. v. Automotive Wholesaler’s Ass’n of New 

England, Inc., 37 F.3d 12, 19-20 (1st Cir. 1994) 

By including “travel service” among the list of services considered “public 
accommodations,” Congress clearly contemplated that “service 
establishments” include providers of services which do not require a person 
to physically enter an actual physical structure.  Many travel services conduct 
business by telephone or correspondence without requiring their customers 
to enter an office in order to obtain their services...To exclude this broad 
category of businesses from the reach of Title III and limit the application of 
Title III to physical structures which persons must enter to obtain goods and 
services would run afoul of the purposes of the ADA and would severely 
frustrate Congress’s intent that individuals with disabilities fully enjoy the 
goods, services, privileges and advantages, available indiscriminately to other 
members of the general public.
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Websites as Places of Public Accommodation

Carparts Distribution Center has subsequently been interpreted as 
supporting the view that websites are public accommodations.  
• Nat’l Ass’n of the Deaf v. Netflix, Inc., 869 F. Supp. 2d 196, 201-02 

(D. Mass. 2012) (“Consequently, while the home is not itself a place of 
public accommodation, entities that provide services in the home may 
qualify as place of public accommodation.  Under Defendant’s reading 
of the statute, many businesses that provide services to a customer’s 
home – such as plumbers, pizza delivery services, or moving 
companies – would be exempt from the ADA. The First Circuit held in 
Carparts that such an interpretation is absurd.  Under the Carparts 
decision, the Watch Instantly web site is a place of public 
accommodation and Defendant may not discriminate in the provision 
of the services of that public accommodation streaming video-even if 
those services are accessed exclusively in the home.”)

24

15



AVOIDING (AND DEFENDING) ADA LAWSUITS 

Websites Likely To Be Deemed Places of 
Public Accommodation

• The Second Circuit Court of Appeals, which hears 
appeals from New York federal courts, has yet to 
address directly whether websites are within the 
ADA’s ambit. 

• Perhaps the most instructive case on this issue, 
however, is Pallozzi v. Allstate Life Insurance Co., 
198 F.3d 28 (2d Cir. 1999), opinion amended  on 
denial of reh'g, 204  F.3d 392 (2d Cir. 2000).  

25
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Websites Likely To Be Deemed Places of 
Public Accommodation
• In Pallozzi, a couple alleged that their application for a joint life insurance policy had been denied by Allstate because of 

their mental disabilities.  The threshold question was whether Title III of the ADA “regulate[s] insurance underwriting 
practices.” 198 F.3d at 31.

• The Second Circuit noted at the outset that the Title III named an “insurance office” as a “public accommodation” and that 
“[s]ection 302(a) bars a ‘place of public accommodation’ from ‘discriminat[ing] against [an individual] on the basis of 
disability in the full and equal enjoyment of [its] goods [and] services.’”  Id. (quoting 42 U.S.C. §§ 12181(7)(F), 12182(a)) 
(alterations and emphases in original).  In this context, the Second Circuit found that the “goods” and “services” provided 
by an “insurance office” are insurance policies.  The court therefore held that “the prohibition imposed on a place of 
public accommodation from discriminating against a disabled customer in the enjoyment of its goods and services 
appears to prohibit an insurance office from discriminatorily refusing to offer its policies to disabled persons....”  Id.
(citing Doe v. Mutual Omaha Ins. Co., 179 F.3d 557, 559 (7th Cir. 1999)).

• The Second Circuit rejected Allstate’s argument that the ADA was only concerned with physical access and that “because 
insurance policies are not actually used in places of public accommodation, they do not qualify as goods and services 
‘of[a] place of public accommodation.”  Pallozzi, 198 at 32 (quoting 42 U.S.C. § 12181(7)(F) and 42 U.S.C. § 12182(a)) 
(emphases in original).  This argument did not prevail in the court’s view because “Title Ill’s mandate that the disabled be 
accorded ‘full and equal enjoyment of the goods, [and] services . . . of any place of public accommodation,” [42 U.S.C. §
12182(a)], suggests to us that the statute was meant to guarantee them more than mere physical access.”  Id

26
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Websites Likely To Be Deemed Places of 
Public Accommodation
• The Second Circuit also cited to a quotation from Carparts (the Seventh Circuit case addressed above):  

“To . . . . limit the application of Title Ill to physical structures . . . would severely frustrate Congress’s 
intent that individuals with disabilities fully enjoy the goods, services, privileges and advantages, 
available indiscriminately to other members of the general public.”  Id. (quoting Carparts, 37 F.3d at 20).  
Finally, the court indicated that it is the sale of goods and services, rather than the means by which 
such sales are effectuated, that drives the analysis of whether the ADA applies:

We find no merit in Allstate’s contention that, because insurance policies are not used in places of 
public accommodation, they do not qualify as goods or services ‘of a place of public 
accommodation.’  The term ‘of’ generally does not mean  ‘in,’ and there is no indication that Congress 
intended to employ the term in such an unorthodox manner in Section 302(a) of Title III.  Furthermore, 
many of the private entities that Title III defines as ‘public accommodations’- such as a ‘bakery,  
grocery  store, clothing store, hardware  store, [or] shopping  center,’ 42 U.S.C. § 12181(7)(E), as well 
as a ‘travel service, ... gas station, office of an accountant or lawyer, [or] pharmacy,’ id. § 12181(7)(F) –
sell goods and services that are ordinarily used outside the premises.  On Allstate’s interpretation, a 
bakery’s refusal to sell bread to a blind person would fall outside the scope of the statute.  We see no 
basis for reading the statute so narrowly.
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Websites Likely To Be Deemed Places of 
Public Accommodation

• Pallozzi does not address websites; the issue there was access to goods and services (there, 
insurance policies) offered at a physical location.  The Pallozzi Court rejected the argument that the 
good or service to which access was denied need be one that was actually used at the physical 
location, noting that the “most conspicuous ‘goods’ and ‘services’ provided by an ‘insurance office’ 
are insurance policies.”  Id.  at 31.  

• However, because in making its ruling, the Pallozzi Court cited favorably to Carparts and Doe (which 
held explicitly that a website is covered by the ADA).  District courts within the Second Circuit –
especially within the Eastern District of New York – have seized upon that and broadened the scope of 
the reasoning and holding of the Pallozi Court to hold that a website is a place of public 
accommodation covered by the ADA.  Andrews v. Blick Art Materials, LLC, 268 F. Supp. 3d 381 
(E.D.N.Y. 2017).  

• Other district courts in the Second Circuit had previously cited Pallozi in reaching the same 
conclusion.  See Nat’l Fed’n of the Blind v. Scribd. Inc., 97 F. Supp. 3d 565, (D. Vt. 2015) (Title III of the 
ADA covers the website of a company without any physical locations); Market v. Five Guys Enterprises 
LLC, 1:17-cv-00788-KBF, 2017 U.S. Dist. LEXIS 115212 (S.D.N.Y.  July 21, 2017) (“[T]he text and 
purposes of the ADA, as well  as the breadth of federal appellate decisions, suggest that defendant’s 
website is covered under the ADA, either as its own place of public accommodation or as a result of its 
close relationship as a service of defendant’s restaurants, which indisputably are public  
accommodation  under  the statute.”).

28
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

What Does Compliance Mean?

While flexible standards when it 
comes to compliance can be 
beneficial for a website provider, they 
also beg the question of what specific 
steps are adequate to make a website 
compliant?

29
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What Does Compliance Mean?
• Some defendants have argued that their websites comply by providing “effective 

communication” through another medium, like the telephone.

 See, e.g., Target, 452 F. Supp. 2d at 956 (“[D]efendant concludes that Target 
need not modify its website, so long as it provides the information contained 
therein in some other format, such as by telephone.”)

 Carroll, 18 WL 3212023, at *4 (“Defendant argues that it has complied with the 
method suggested by the Department of Justice in its 2010 Advance Notice of 
Proposed Rulemaking in that Defendant’s website “contains a link at the top 
of the page to ‘Convenient Support’ and a phone number... to contact the 
credit union.”)

 Access Now, Inc. v. Blue Apron, LLC, No. 17-CV-116, 2017 WL 5186354, at *9 
(D.N.H. Nov. 8, 2017) (“Blue Apron argues that the court should dismiss the 
complaint because it accommodates its visually-impaired customers by 
providing effective communication … through a phone number.”). 
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

What Does Compliance Mean?

• We have not identified a case in which a court ruled that a phone 
number is an appropriate alternative.  Rather, the vast majority of the 
opinions in this space are rulings on motions to dismiss, and “the 
flexibility to provide reasonable accommodation is an affirmative 
defense and not an appropriate basis upon which to dismiss the[se] 
action[s].” Target, 452 F. Supp. 2d at 956.  

• The case in which a court came closest to holding that a phone number 
alternative may be permissible is Robles, in which the court noted that 
“[p]laintiff has failed to articulate why either Defendant’s provision of a 
telephone hotline for the visually impaired or its compliance with a 
technical standard other than WCAG 2.0 does not fall within the range 
of permissible options afforded under the ADA.”  Robles, 2017 WL 
1330216, at *6.

31

AVOIDING (AND DEFENDING) ADA LAWSUITS 

What Does Compliance Mean?

• As to issues that will typically render a website non-compliant, there are a 
number of cases holding that, if screen-reader technology does not work 
with a defendants’ website, plaintiffs state a cognizable injury to prevail on 
a motion to dismiss.  

 See, e.g., Gathers, 2018 WL 839381, at *3-4 (allegations showing that 
screen reader does not work properly with the website is enough to 
plead an injury); 

 Gniekowski, 251 F. Supp. 3d at 913-24 (“The Court finds that because 
Ameriserv’s website barred Plaintiffs’ screen reader software from 
reading the content of its website, Plaintiffs were unable to conduct 
on-line research to compare financial services and products; and this 
constitutes an injury-in-fact under Article III of the ADA.”). 
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

What Does Compliance Mean?

The Gold Standard
• It is likely that a website which complies with World Wide Web’s Consortium’s Web Content 

Accessibility Guidelines 2.0 (“WCAG 2.0”) will be considered compliant with the ADA. 

• A number of consent decrees—some of which have included the DOJ as a party—require 
defendants to make websites comply with WCAG 2.0 specifically.  

 See, e.g., National Federation for the Blind v. HRB Digital LLC, No. 13-cv-10799 (D. Mass.) 
(Consent Decree filed March 6, 2014) (consent decree in case in which DOJ intervened 
agreed to make website WCAG 2.0 complaint); 

 Stanley v. BarBri, Inc., No. 16-cv-01113 (N.D. Tex.) (Consent Decree Filed Jan. 22, 2018) 
(consent decree in which BarBri agreed to make websites WCAG 2.0 compliant); 

 Dudley v. Miami Univ., No. 14-cv-38 (S.D. Ohio) (Consent Decree Filed Dec. 14, 2016) 
(consent decree in case in which DOJ intervened agreed to make website WCAG 2.0 
complaint).  
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What Does Compliance Mean?
A number of plaintiffs have specifically complained that websites were not WCAG 2.0 
compliant, see, e.g., Robles v. Dominos Pizza LLC, 2017 WL 1330216, at *1; Gathers v. 1-
800-Flowers.com, Inc., No. 17-CV-10273, 2018 WL 839381, at *1 (D. Mass. Feb. 12, 2018).  

However, underscoring the fact that WCAG 2.0 constitutes a gold standard of sorts with 
respect to compliance, we have found only one instance in which a court actually ordered 
a defendant to make its website WCAG 2.0-compliant in order to comply with the ADA.  

 Gil v. Winn-Dixie Stores, Inc., 257 F. Supp. 3d 1340, 1349 (S.D. Fla. 2017) (ordering 
remediation measures in conformity with the WCAG 2.0 since Winn-Dixie 
provided no evidence that this would be unduly burdensome)

 See also Robles, 2017 WL 1330216, at *8 (“Indeed, the Court, after conducting a 
diligent search, has been unable to locate a single case in which a court has 
suggested, much less held, that persons and entities subject to Title III that have 
chosen to offer online access to their goods or services must do so in a manner 
that satisfies a particular WCAG conformance level.”).
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

What Does Compliance Mean?

The lack of guidance by the DOJ regarding what is required to for a website to be 
compliant with Title III has led defendants to make due process and primary jurisdiction 
arguments, which have been met with mixed results. 

See Robles, 2017 WL 1330216 (granting defendant’s motion for summary judgment 
pursuant to the primary jurisdiction doctrine “which allows courts to stay proceedings 
or dismiss a complaint without prejudice pending the resolution of an issue within the 
special competence of an administrative agency”) (internal citations omitted)

Harvard Univ., 2016 WL 3561622 (denying defendant’s motion to dismiss the claims 
based on primary jurisdiction)

Del-Orden v. Bonobos, Inc., No. 17-cv-2744, 2017 WL6547902 (S.D.N.Y. Dec. 20, 2017) 
(reserving judgment until later in the proceedings on the issue of whether it would 
violate due process for the court to evaluate the standards of the website using 
WCAG).
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Potential Relief Available

• The ADA provides for injunctive 
relief and attorneys’ fees, but not 
monetary damages. 

• Local state and city laws, however, 
such as in New York, Minnesota, 
and California, may provide for 
damages or other monetary 
penalties.  
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Damages Awards

• Most ADA website accessibility cases settle early on and 
the settlement terms are private.

• In National Federation of the Blind v. Target Corp., 452 F. 
Supp. 2d 946 (N.D. Cal. 2006), however, the parties settled 
class action website accessibility claims under the ADA 
and local California law and the terms of this settlement 
are public.  The defendant, in addition to agreeing to 
modify its website to meet accessibility guidelines, 
created a $6 million settlement fund for California State 
law violations. 
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Potential Defenses to Raise
• Website is not a “public accommodation” and/or lack of nexus 

physical location 
• Undue Burden
• Provision of reasonable alternative accommodations
• Fundamental Alterations
• Due Process
• Lack of standing
• Mootness
• Doctrine of Primary Jurisdiction
• Third-party conduct
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AVOIDING (AND DEFENDING) ADA LAWSUITS 

Avoiding ADA Claims: Staying Ahead on 
Compliance Measures
• Proactive website remediation: 

• Makes you a less attractive target
• Allows you greater control over the process
• Shows your commitment to disabled customers

• Recommended approach:
• Identify compliance vendor (e.g., WeCo)
• Create remediation plan
• Adopt accessibility policy
• Identify and train internal compliance point person to ensure 

compliance efforts are maintained 
• Review any third-party contracts for web-based services to ensure adequate 

accessibility assurances and indemnification terms  

39
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Reference Materials
Web Content Accessibility Guidelines (WCAG) 2.0 — http://www.w3.org/TR/2008/REC-
WCAG20-20081211/

DOJ ANPRM—Nondiscrimination on the Basis of Disability; Accessibility of Web 
Information and Services of State and Local Government Entities and Public 
Accommodations — https://www.gpo.gov/fdsys/pkg/FR-2010-07-26/pdf/2010-
18334.pdf#page=1

DOJ—Withdrawal of ANPRM — https://www.gpo.gov/fdsys/granule/FR-2017-12-26/2017-
27510

DOJ-A Guide to  Disability Rights Laws — https://www.ada.gov/cguide.htm#anchor62335

OCC Policies and Procedures-Reasonable Accommodations for Individuals with 
Disabilities — https://www.occ.treas.gov/publications/publications-by-type/other-
publications-reports/ppms/ppm-3100-29.pdf
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Questions???

41
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