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About Our Cooperative Practice

* We are well versed in the unique needs of clients in the cooperatives industry
including:
* Formation and organization
* Voting rights and governance
* Regulatory matters
* Project development and finance
* Mergers and acquisitions
* Antitrust/Capper Volstead Act and tax issues
* Licensing agreements
e Contract disputes
* Product liability
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Why pick this topic?

Financial stresses outside direct operational control
— Inflation

— Trade with China

— Inputs availability and cost

— Tax benefits (199A(g))

Consolidation of members, competitors, customers
Customer pressure for ESG, DEI information
Executive/GM level turnover

Leads to member questions and importance of maintaining good board
governance
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Legal Foundations of Governance

Statute where incorporated
Articles of Incorporation

Bylaws, both statutory requirements and create a
contractual right/duty

Membership agreements
Internal policies regarding governance
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Key Takeaway: Board Size and Composition

 Average: 11 board members (8.5 overall)
 Range: 4 - 30 board members

 On average, hybrid co-ops have larger boards than
primary co-ops (16 vs. 10 directors)

« 58% require member approval to change the size or . . . .
composition of the board

* Ag co-ops reported the most change over the last 5
years in the # of people allowed to serve on the board

—11% increased in size
— 27% decreased in size

Source for all Images: Used with Permission from the University of Wisconsin
Center for Cooperatives: Cooperative Governance Research Initiative 2021.
) DORSEY” https://uwcc.wisc.edu/cooperative-governance-research-
. initiative/ -

always ahead


https://uwcc.wisc.edu/cooperative-governance-research-initiative/

BOARD COMPOSITION: AGE & GENDER

Age composition of average
participating ag co-op board

Baby
Boomers
43%

Gene)zatio Silent
Generation
37% 20,
Generation
Z

TS Millennials 0
C ) DORSEY' 70, 1%
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On average, share of participating
ag co-op boards whose directors
identify as ...

A man

A woman
8%



BOARD COMPOSITION: TENURE

On average, share of participating cooperative boards
whose directors have served ...

40%
35%
30%
25%
20%
15%
10%

5%

0%

Less than 3 years 3 to 9 years 10 to 15 years More than 15 years
C ) DORSEY? m Ag respondents  ® All respondents

always ahead



Key Takeaway: Expertise and Recruitment

Share of participating cooperatives that ...

|dentify candidates through networks of current
directors

|dentify candidates through networks of senior
management

Recruit candidates from committees or an associate 48%
board

Actively encourage members of specific groups to run 44%
for the board

27%

Use other board recruitment strategies

C )  DORSEYS 0% 10% 20% 30% 40% 50% 60% 70% 80% 90%
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Key Takeaway: Outside Directors

Nearly one-third of participating ag co-ops allow outside
directors to serve on the board compared to 17 percent

overall.

* Of those that allow outside directors, 70 percent actually had outside directors
serving on the board at the time they completed the 2021 CGRI survey.

 On average, outside directors occupied two seats and made up 16 percent of
these boards.

» All farm credit cooperatives in our data allow outside directors.

 Respondents with larger memberships are more likely to allow outside directors.
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Key Takeaway: Board Compensation

Total Annual Compensation for Non-Officer
Directors of Participating Ag Co-ops
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Total annual compensation

co-op respondent
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% of ag
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Key Takeaway: Board Training

Board fiduciary duties and responsibilities _88%
Finain Cial 10 iCs 0.
The Cooperative MOode! S 527
Ethics and compliance _77%
Legal and regulatory issues —68%

Risk management  ————————

IndUustry-Specific 1opiCs | —— 587,
Meeting facilitation | — = 0%

CSR, sustainability, and social impa Ct

48%
Conflict resolution | —
36%
Other topiCS  pummmm 99/
( ))) DORSEY" 0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
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Trend: Evaluations

71%
65% 63%
45%
26921 %
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[ | [ ]
Board as a whole Individual board Board chair Board committees
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m Once per year m Every few years = Never m Other
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“We do director
evaluations where we
evaluate each other,
which can be tough. You
want to be honest, but you
don't want to hurt feelings
either...What we are trying
fo do is collect those
results then...pick out
where we all evaluated
each other sort of weak in
a certain area then we are
trying to bring in
presenters or speakers
who can focus on that
area of weakness.” —
Board Chair



Very
44%

C

RISK FACTOR: How well does
the board understand its role In
relation to management?
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Extremely
23%

§omewhat
23%

Not at all
Vs

0%

Slightly
- 10%

"The board can give input on the strategy [but]
it's really driven by management and approved
and vetted by the board...We don't get to spend

five days a week submerged in the co-op
business, where management really does. So, in
disagreement with what I've been trained to
believe, I'm going to say strategqy is really
management driven at its core.”
—Board Chair

“Is the role of a board to lead or to steward? |
believe the role of the board is to steward. It is
not an appropriate use of board resources to
decide what the strategy of an organization is. The
purpose of the board is to hire a CEO who decides
the strategy, and then at times the board can
decide if a given strategy maps to the objectives of
the organization.” —Board Chair



Key Takeaway: Loss Allocations

Annual operating losses are typically treated as “patronage” and
allocated on that basis

— Might be required for pooled co-ops

Disproportionate impact on current-term members if losses are caused
by prior decisions

Retain some Board discretion to allocate losses across years or to
inactive members if permitted

Consult with tax and legal counsel

Timing is key — recommend you revise this before the year in which
loss is incurred
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Key Takeaway: Base Capital Plan

Plan of minimum base capital to retain

Separate from requirements in loan
agreements, called “covenants”

Forces Board to consider what they will do
if/when fluctuations occur
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Legal Steps To Update Your Bylaws

Understand which changes require bylaw amendment (e.g., term limits
do, but recruitment efforts do not)

Organizing Statute and/or Articles of Incorporation may set
requirements for quorum, percentage, etc.

Bylaws may set minimum requirements for amendment
Plan for member communications, even if no vote is required

Review periodically and change when times are good, but anticipate
downturns
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Five Things You Can Do Today To Improve Your Organization

. Regularly review your bylaws, membership
agreements and policies, and update as needed

. Thoughtfully prioritize meeting topics to keep the
board focused on the issues that matter the most

. Deploy diverse board development strategies and
clearly delegate authority for recruitment and
onboarding

. Whether through training or engaging outside
directors, actively cultivate your Board’s expertise
and business acumen

. Culture eats strategy for breakfast — so ignore
social and personal dynamics at your peril
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Image under license from Shutterstock.com
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Questions?

Mike Droke, Partner
Partner, Food, Beverage &
Agribusiness Group

Dorsey & Whitney LLP
(206) 903-8709
droke.michael@dorsey.com
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COOPERATIVE
BUSINESS LAW

A Practical Guide to

the Special Laws
Governing Cooperatives
Third Edition

Michael W. Droke
with contributing suthars from
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https://www.amazon.com/dp/0991405544/ref=cm sw r cp api i E9SmFb5X99QXT
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Partner
droke.michael@dorsey.com
Seattle, Washington

(206) 903-8709

DORSEY"
ahead

Mike started his career as a client, not a lawyer. He represented the same
company where he worked in management, thus “walking both sides of the
street.” As a lawyer, Mike had devoted his practice to practical, results-oriented
advice and litigation representation in situations where the law, facts or
business risks are ambiguous.

Mike’s practice is devoted to the areas of employment law, agriculture and
cooperative law, and in the food and agriculture industries. He has litigated
employment and labor issues across Washington and California and advised
across the United States. Throughout his career, a substantial part of Mike’s
practice has been representing agriculture and food-based companies. He
acts as outside general counsel in that industry, handles corporate
governance, and manages complicated domestic and international
transactions.

On the business side, Mike developed Dorsey’s LegalMine Document Review
Solution from concept to operation. He has also held leadership roles as Office
Head for Seattle (where he negotiated a large office move, and the office was
named one of Washington’s Best Workplaces) and as co-head of the Labor &
Employment and other practice groups.
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Legal Notice

This presentation is intended for general information purposes only and
should not be construed as legal advice or legal opinions on any specific
facts or circumstances. An attorney-client relationship is not created
through this presentation.
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