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In June, the US Supreme Court handed down the 
momentous decision that trademark lawyers, dog lovers, 
and even whiskey enthusiasts had been waiting for with 

bated breath: Jack Daniel’s v. VIP Products.1 The unanimous 
Court reversed the Ninth Circuit’s decision that immunized 
VIP Products from various trademark claims over “Bad 
Spaniels” – VIP’s squeaky dog toy that mimicked the Jack 
Daniel’s bottle in several respects.2 The Court rejected VIP 
Product’s First Amendment arguments under Rogers v. 
Grimaldi,3 and remanded for the lower courts to assess whether
Jack Daniel’s can prove likelihood of confusion under the 
Lanham Act.4 At the trial several years ago, a consumer 
survey figured prominently in the trial court’s decision in favor 
of Jack Daniel’s5 – this evidence showed a “net” confusion rate 
of nearly 30%.6 That same survey evidence was discussed 
numerous times in the various briefs submitted to the 
Supreme Court.7 And, the survey was referenced nearly 
30 times during the course of the oral argument.8 Despite 

The Jack Daniel’s 
consumer survey: is it 
a veto over mockery?

Michael Keyes, IP litigator at Dorsey & Whitney and consumer survey expert, 
reports on the use of consumer survey results in the long-awaited 
Jack Daniel’s v. VIP Products ruling, which gained specific reference in 
Justice Sotomayor’s concurring opinion.

1 Jack Daniel’s Props. v. VIP Prods. LLC, 2023 U.S. LEXIS 2422

 (June 8, 2023).
2 Id. at *3.
3 Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989).
4 Jack Daniel’s, 2023 U.S. LEXIS 2422 at 3; on August 14, 2023, 

the Ninth Circuit remanded the case to the trial court.
5 Id. at *17.
6 “The Court credits that Dr. Ford’s survey establishes likelihood of 

confusion in this case. The survey followed the Ever-Ready format, 

considered the prevailing standard for trademark survey research 

in cases involving strong marks . . . Dr. Ford’s survey results that 

29% of potential purchasers were likely confused is nearly double 

the threshold to show infringement.” VIP Prods., LLC v. Jack Daniel’s 

Props., 291 F. Supp. 3d 891, 908 (D. Ariz. 2018) (citation omitted).
7 Petition for Writ of Certiorari at *20, Jack Daniel’s, 2023 U.S. LEXIS 

2422 (No. 22-148); Brief of Appellant-Petitioner, supra, at *18-20; 

Brief of Appellee-Respondent, supra, at *47-48.  
8 Transcript of Oral Argument, supra note 7. 
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competition in violation of Section 43(a) of the 
Lanham Act.16 Why does this matter? Because 
that statutory provision explicitly refers to 
“approval” as being the touchstone for potential 
liability. It states, in pertinent part, that liability 
can attach to a party – here, VIP Products – who 
uses a mark in a way that is likely to cause 
confusion, deception, or mistake “as to the origin, 
sponsorship, or approval of his or her goods, 
services, or commercial activities by another 
person.”17 Thus, confusion as to “approval” is 
potentially actionable under the Lanham Act – 
Congress baked that into the statutory scheme. 

Next, the late Dr. Gerald Ford designed the 
survey at issue in this case that was presented 
at trial.18 He used the classic “Ever-Ready” 
format.19 While question no. 9 of his survey did ask 
respondents if they believed Bad Spaniels “is 
being made or put out with the authorization or 
approval of any other company or companies,” 
that was not the only question put to respondents.20 
Respondents were also asked:

• Who or what company do you believe 
makes or puts out this product? 
(question no. 7)21 

• What other product or products, if any, 
do you believe are made or put out by 
whoever makes or puts out this 
product? (question no. 8)22 

the survey taking center stage in the lead up, the 
Supreme Court only made a passing reference to 
it in the 9-0 decision.9   

But the survey was referenced by Justice 
Sotomayor in her concurring opinion.10 She wrote 
separately to address it specifically.11 She opined 
that “[w]hen an alleged trademark infringement 
involves a parody . . . there is particular risk in 
giving uncritical or undue weight to surveys.”12 
She also noted that “[s]urvey answers may reflect 
a mistaken belief among some survey respondents 
that all parodies require permission from the 
owner of the parodied mark.”13 She then observed 
that some of the answers to the survey in this 
case illustrate this “potential.”14 

She then expressed this concern: “Allowing 
such survey results to drive the infringement 
analysis would risk silencing a great many 
parodies . . . Well-heeled brands with the 
resources to commission surveys would be 
handed an effective veto over mockery.”15 

Is this concern justified here? There are some 
pretty compelling arguments that the answer is 
“no.”

For starters, it should be noted that in addition 
to alleging claims for infringement and dilution, 
Jack Daniel’s Properties alleged a claim for unfair 
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9 Jack Daniel’s, 2023 U.S. 

LEXIS 2422 at *7.
10 Id. at *33-35.
11 Id. at *33.
12 Id. at *34.
13 Id.
14 Id. (citing two survey 

respondent answers 

stating, “I’m sure the dog 

toy company that made this 

toy had to get [Jack 

Daniel’s] permission” and “[t]

he bottle is mimicked after 

the Jack Daniel BBQ sauce. 

So they would hold the 

patent therefore you would 

have to ask permission to 

use the image”).
15 Jack Daniel’s, 2023 U.S. 

LEXIS 2422 at *35.

16 Answer and Counterclaims of Defendant and Counterclaimant at 4-5, 

VIP Prods., LLC v. Jack Daniel’s Props., 291 F. Supp. 3d 891 (D. Ariz. 2018) 

(No. 2:14-cv-02057).
17 15 U.S.C. § 1125(a) (emphasis added).
18 VIP Prods., 291 F. Supp. 3d at 907. 
19 Id.
20 Declaration and Rule 26 Report of Dr. Gerald L. Ford at 5, VIP Prods., 

LLC v. Jack Daniel’s Props., 291 F. Supp. 3d 891 (D. Ariz. 2018) (No. 2:14-

cv-02057) [hereinafter Ford Report]. 
21 Id. at 13.
22 Id. at 14.
23 Id. at 16.
24 Id. at 15.
25 Id. at 18.
26 Ford Report at 18.
27 Id. at 19-29.
28 Id. at 19.
29 Id. at 19-29.
30 See, e.g., Exxon Corp. v. Texas Motor Exchange of Houston, Inc., 628 F.2d 

500, 507 (5th Cir. 1980) (survey evidence of 15% confusion rate 

“constitutes strong evidence indicating a likelihood of confusion”); 

Pebble Beach Co. v. Tour 18 I Ltd., 942 F. Supp. 1513, 1550 (S.D. Tex. 1997) 

(finding survey evidence of 15 to 17% confusion persuasive evidence of 

likelihood of confusion), aff’d, 155 F.3d 526 (5th Cir. 1998); Taco Cabana 

Intern., Inc. v. Two Pesos, Inc., 932 F.2d 1113, 1122 (5th Cir. 1991) (confusion 

of “substantial” portion of those surveyed is convincing evidence of 

actual confusion), aff’d, 505 U.S. 763, 113 S. Ct. 20 (1992); R.J.R. Foods, 

Inc. v. White Rock Corp., 603 F.2d 1058, 1061 (2d Cir. 1979) (15 to 20% 

sufficient for finding of confusion); Copy Cop, Inc. v. Task Printing, Inc., 

908 F. Supp. 37 (D. Mass. 1995) (granting summary judgment for plaintiff 

because 16.5% confusion in survey sufficient, with other evidence, to 

support likelihood of confusion); Westchester Media Co. L.P. v. PRL USA 

Holdings, Inc., CIVIL ACTION NO. H-97-3278, 1999 U.S. Dist. LEXIS 12369, 

at *97 (S.D. Tex. Aug. 4, 1999).
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Only one 
of those 
respondents 
articulated 
that Bad 
Spaniels 
would need 
permission 
to create a 
“spoof.”

“• Do you believe that whoever makes or 
puts out this product... has a business 
affiliation or business connection with 
any other company or companies? 
(question no. 10)23

Thus, respondents were queried using a variety 
of questions to test whether there was potential 
confusion, deception, or mistake. Only one of 
those questions – question no. 9 – specifically 
asked about “approval” or “authorization.”24 

Moreover, a review of the actual survey data 
and verbatim responses in Dr. Ford’s report shows 
significant confusion as to “source,” with limited 
“confusion” that the alleged parody needed 
Jack Daniel’s approval. Let’s drill into that a bit. 
The test cell consisted of 211 respondents.25 62 
of those respondents answered “Jack Daniel’s” 
in response to at least one of the questions set 
forth in question nos. 7-10.26 Thus, 29.4% of the 
respondents expressed some sort of confusion 
(62 ÷ 211 = 29.4%). 23 of those 211 respondents (or 
10.9%) answered “Jack Daniel’s” to only question 
no. 9 – the “approval” or “authorization” question.27 
And, only one of those respondents articulated 
that Bad Spaniels would need permission to 
create a “spoof.”28 The remaining 22 respondents 
articulated verbatim responses focusing on the 
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similar names, bottle shapes, or label designs 
– all hallmarks of “source identification.”29

But, for the sake of argument, let’s isolate the 
23 respondents that answered “Jack Daniel’s” in 
response to question no. 9 (but to none of the 
other questions). We would do this to address 
Justice Sotomayor’s concern and, thus, assume 
that each of these 23 respondents must have: 
(a) perceived Bad Spaniels as a parody; and (b) 
mistakenly believed VIP Products had to obtain 
Jack Daniel’s Properties  permission to create the 
parody. That still leaves 39 out of 211 respondents 
(or 18.5%) that expressed confusion in response 
to the other questions in Dr. Ford’s survey. And 
that’s an appreciable amount of confusion in the 
eyes of a number of courts.30 

Finally, it should be noted that VIP Products is 
currently marketing Bad Spaniels in an attempt 
to counteract a consumer survey so that it 
cannot act as a “veto.” The hang tag now sold 
with the product (as seen on page 17) now provides 
the “correct” answers to Dr. Ford’s survey questions. 
At the top, the hang tag states: 

“Legal Survey Questions and Answers
Some companies don’t find our toys as funny 

as we do…and they like to do surveys to try 
and silence our humor.”
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After listing (and answering) question nos. 7 and 
8 from the survey, the hang tag poses question 
no. 9 (along with VIP Product’s answer):

“Is this product put out with the authorization 
of another company? Correct Answer: NO, 
because this product is a parody and this 

funny bottle idea belongs to VIP Products[.]”

It’s not clear whether this new hang tag will be 
of any moment on remand. But it appears clear 
that VIP Products is not going to simply let a 
“well-heeled” Jack Daniel’s Properties try to use 
a consumer survey to “veto” its mockery.  

In short, Justice Sotomayor’s concurring opinion
expressed concern that survey data could be 
used by companies in such a way as to give 
them “an effective veto over mockery.”31 Is her 
concern justified here? The Lanham Act, Dr. Ford’s
survey structure, the underlying survey data 
suggest it is not. 

Mike Keyes is a consumer survey expert and 
IP litigation partner at Dorsey & Whitney in 
Seattle. He would like to thank Dorsey summer 
associate and Columbia Law School Class of ‘25 
J.D. Candidate, Michael Wu, for his valuable 
research assistance and editing of this article. 

31 Jack Daniel’s, 2023 U.S. 

LEXIS 2422 at *35.
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Résumé
Michael Keyes is an IP litigator at Dorsey 
in Seattle. In addition to his legal practice, 
Mike is a consumer survey expert with 
a Master’s Degree in Survey Research 
and Data Analysis.  He publishes and 
presents frequently on best practices 
to be followed when developing survey 
research for use in federal courts and 
the Trademark Trial and Appeal Board.  
You can stay current on key legal 
developments regarding survey research 
by subscribing to his LinkedIn newsletter, 
Lanham Act Surveys for Lawyers.  
Scan the QR code to subscribe.
Author email: Keyes.mike@dorsey.com

Michael Keyes

Dorsey_TML4_v7.indd   20Dorsey_TML4_v7.indd   20 30/08/2023   11:0430/08/2023   11:04


