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Agenda

• Generative AI Overview

• Use Cases of Generative AI in Legal 
Practice

• Ethical Risks with the Use of 
Generative AI
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Source: Created with Bing Image Creator (www.bing.com/images/create). Generated on 
10/13/2023. Prompt: “Presentation about AI, watercolor”
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Machine Learning

• Artificial Intelligence sub-field 
which trains algorithmic models 
on data within a specified 
domain

• Models then analyze user input 
and draw statistical inferences 
from patterns in the data in 
order to produce output
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Generative AI (GAI)

• Machine learning algorithms 
which generate content as 
output

• Differentiated from non-
generative AI which classifies 
input or makes predictive output

6

Source: Created with DALL·E, an AI system by OpenAI 
(https://labs.openai.com). Prompt: “a very poorly drawn picture of a cat”
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Benefits of GAI
• Accelerate work product

– Summarize long texts
– Kickstart the creative process

• Automate repetitive tasks
• Improvements on existing AI based 

solutions
– Chatbots
– Predictive text

• Improved predictions, pattern 
identification

• Generation of synthetic data
Source: Created with Bing Image Creator (www.bing.com/images/create). Generated on 
10/12/2023. Prompt: “Improved work efficiency”
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GAI In Legal Practice
• Law practice specific GAI programs

– CaseText’s CoCounsel – Legal research GAI
– Harvey – Legal Document Drafting GAI
– Pincites – Contract negotiation GAI
– vLex/Fastcase – Legal research GAI
– Westlaw and LexisNexis integrating GAI

• Law firms have already begun adoption of such tools to automate 
and assist in document drafting and research

• Other law firms are developing in-house GAI tools on a firm-wide 
or client-by-client basis

8
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Ethical Risks of GAI Usage in Legal Practice

9
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Model Rules of Professional Conduct
Rule 1.1: Competence - Client-Lawyer Relationship

A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation.

10
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Rule 1.1 - Comment 2

A lawyer need not necessarily have special training or prior experience to 
handle legal problems of a type with which the lawyer is unfamiliar. A newly 
admitted lawyer can be as competent as a practitioner with long experience. 
Some important legal skills, such as the analysis of precedent, the evaluation of 
evidence and legal drafting, are required in all legal problems. Perhaps the 
most fundamental legal skill consists of determining what kind of legal problems 
a situation may involve, a skill that necessarily transcends any particular 
specialized knowledge. A lawyer can provide adequate representation in a 
wholly novel field through necessary study. Competent representation can also 
be provided through the association of a lawyer of established competence in 
the field in question.

11
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Rule 1.1 - Comment 8

To maintain the requisite knowledge and skill, a lawyer should keep 
abreast of changes in the law and its practice, including the benefits 
and risks associated with relevant technology, engage in continuing 
study and education and comply with all continuing legal education 
requirements to which the lawyer is subject.

12
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Competency: Citation of Non-Existent Cases

• Mata v. Avianca, Inc. (S.D.N.Y. 2023) – Lawyers for Mata relied on 
ChatGPT to write a legal brief without conducting further research 
to verify the veracity of the ChatGPT outputs

• As a result, their legal brief contained citations to six judicial 
opinions that did not exist

• Judge ordered rule 11 sanctions, including a $5000 fine

13
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Rule 1.4 Communications 
(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect to which the 
client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives 
are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer's conduct when the 

lawyer knows that the client expects assistance not permitted by the Rules of Professional 
Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation.

14
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Rule 1.6: Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a client unless the client 
gives informed consent, the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b).
(b) A lawyer may reveal information relating to the representation of a client to the extent the 
lawyer reasonably believes necessary:
(1) to prevent reasonably certain death or substantial bodily harm;
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in 
substantial injury to the financial interests or property of another and in furtherance of which the 
client has used or is using the lawyer's services;
(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another 
that is reasonably certain to result or has resulted from the client's commission of a crime or 
fraud in furtherance of which the client has used the lawyer's services;

15
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Rule 1.6: Confidentiality of Information cont’d
(4) to secure legal advice about the lawyer's compliance with these Rules;
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer 
and the client, to establish a defense to a criminal charge or civil claim against the lawyer based 
upon conduct in which the client was involved, or to respond to allegations in any proceeding 
concerning the lawyer's representation of the client;
(6) to comply with other law or a court order; or
(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or 
from changes in the composition or ownership of a firm, but only if the revealed information would 
not compromise the attorney-client privilege or otherwise prejudice the client.
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure 
of, or unauthorized access to, information relating to the representation of a client.

16
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Rule 1.6 - Comment 18 
[18] Paragraph (c) requires a lawyer to act competently to safeguard information relating to the representation of a 
client against unauthorized access by third parties and against inadvertent or unauthorized disclosure by the lawyer or 
other persons who are participating in the representation of the client or who are subject to the lawyer’s supervision. 
See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of, information 
relating to the representation of a client does not constitute a violation of paragraph (c) if the lawyer has made 
reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the reasonableness 
of the lawyer’s efforts include, but are not limited to, the sensitivity of the information, the likelihood of disclosure if 
additional safeguards are not employed, the cost of employing additional safeguards, the difficulty of implementing the 
safeguards, and the extent to which the safeguards adversely affect the lawyer’s ability to represent clients (e.g., by 
making a device or important piece of software excessively difficult to use). A client may require the lawyer to 
implement special security measures not required by this Rule or may give informed consent to forgo security 
measures that would otherwise be required by this Rule. Whether a lawyer may be required to take additional steps 
to safeguard a client’s information in order to comply with other law, such as state and federal laws that govern data 
privacy or that impose notification requirements upon the loss of, or unauthorized access to, electronic information, is 
beyond the scope of these Rules. For a lawyer’s duties when sharing information with nonlawyers outside the

lawyer’s own firm, see Rule 5.3, Comments [3]-[4].

17
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OpenAI Data Usage FAQ

18

Source: OpenAI Data Usage FAQ (https://help.openai.com/en/articles/7039943-data-usage-for-consumer-services-faq)

Consider B2B plans that may have different terms: 

Source: OpenAI Data https://openai.com/policies/terms-of-use
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CLE Code 
for

Webinar Attendees Only

Tip: The CLE code is for States that Require a Code, like New York. 
Tip: The CLE code is different than the event code assigned by states.
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Confidentiality

• GAIs often utilize user prompts and responses to further train 
models 
– Sensitive information that users input into GAIs may be disclosed without 

affirmative prompts asking for authorization

• By default, ChatGPT does not protect confidential or sensitive 
information that users input into the chat 
– Such information may also be shared with third party service providers

• Risk: User inputs that contain client specific information may 
break client-lawyer confidentiality

20
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Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law 
Comment: Law Firms and Associations
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal 
profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other systematic and 
continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this 
jurisdiction.
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from 
practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:
(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and 
who actively participates in the matter;

21
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Unauthorized Practice of Law

• LLMs are not admitted to 
practice law in any jurisdiction

• Risk: Employing GAI to 
directly exercise legal 
judgment or advise clients 
may be assisting in the 
unauthorized practice of law

22

Source: Created with Bing Image Creator (www.bing.com/images/create). Generated on 
10/12/2023. Prompt: “AI practicing law”
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Rule 5.3: Responsibilities Regarding Nonlawyer Assistance
With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable 
managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect 
measures giving reasonable assurance that the person's conduct is compatible with the professional 
obligations of the lawyer;
(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to 
ensure that the person's conduct is compatible with the professional obligations of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of 
Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct 
involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the 
person is employed, or has direct supervisory authority over the person, and knows of the conduct at a 
time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

23
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Supervision of Nonlawyer Assistance

• Lawyers must supervise any 
nonlawyer assistance to ensure 
that they comply with the rules 
of professional conduct 

• This includes non-human 
assistance

• Risk: Employing GAI without 
adequate supervision and 
research of the output may 
violate the duty to supervise 
nonlawyer assistance

24

Source: Created with Bing Image Creator (www.bing.com/images/create). Generated on 
10/12/2023. Prompt: “AI practicing law”



13

© Dorsey & Whitney LLP. All rights reserved.

Model Rules of Professional Conduct
Rule 8.4: Misconduct – Maintaining The Integrity Of The Profession
It is professional misconduct for a lawyer to:
…
(c) Engage in conduct involving dishonesty, fraud, deceit or 
misrepresentation;
…

25
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Attribution: Incorrect/Insufficient Citation

• LLM citations are generated in the same way that LLMs generate 
all other text, by finding which character or word is most 
statistically likely to follow the preceding text

• Risks: 
– Works that are quoted or paraphrased by GAI may not receive adequate 

attribution
– Sources may not be cited according to the proper citation format

26
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Federal Rules of Civil Procedure
Rule 11. Signing Pleadings, Motions, and Other Papers; Representations 
to the Court; Sanctions
(b) REPRESENTATIONS TO THE COURT. By presenting to the court a pleading, written motion, or other 
paper—whether by signing, filing, submitting, or later advocating it—an attorney or unrepresented party 
certifies that to the best of the person's knowledge, information, and belief, formed after an inquiry 
reasonable under the circumstances:
• (1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, 

or needlessly increase the cost of litigation;
• (2) the claims, defenses, and other legal contentions are warranted by existing law or by a 

nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law;
• (3) the factual contentions have evidentiary support or, if specifically so identified, will likely have 

evidentiary support after a reasonable opportunity for further investigation or discovery; and
• (4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, 

are reasonably based on belief or a lack of information.

27
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Rule 11 Signatures

• Rule 11 places an affirmative duty on lawyers to conduct reasonable 
inquiries into any filings which they sign 

• LLM outputs must be researched with due diligence before 
incorporated into work product

• The lawyers in Mata v. Avianca, Inc. were subject to sanctions under 
Rule 11 for citing fake case law and failing to conduct reasonable 
inquiry to the veracity of the ChatGPT output
– “The filing of papers ‘without taking the necessary care in their preparation’ is an 

‘abuse of the judicial system’ that is subject to Rule 11 sanctions.” Mata v. Avianca, 
Inc., No. 1:2022cv01461 - Document 54 (S.D.N.Y. 2023)

– “Rule 11 ‘explicitly and unambiguously imposes an affirmative duty on each 
attorney to conduct a reasonable inquiry into the viability of a pleading before it is 
signed.’” Id.

28
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Need Credit?
In-Person: Sign-in on the green sheets for each session.
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Appendix 
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Large Language Models (LLM)

• GAI models that have been 
trained on text data to perform 
language-related tasks 

• Operates by statistically 
inferring which output is most 
likely to follow the user input or 
previous outputs

• Most pertinent form of AI for 
usage in legal practice

31

Source: ChatGPT (chat.openat.com). Prompt of “write a short 3 sentence story at a 5th grade level”
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Competency: Non-Linear Logic

• Generative AI may struggle 
with employing logic or 
common sense that requires 
a holistic understanding of 
the world

• Risk: Arguments output by 
GAI may lack common sense 
logic

32

Source: ChatGPT-3.5 (chat.openat.com). Generated on 10/10/2023.
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Competency: Non-Iterative Learning

• Non-Iterative AI is built on 
static training data and 
does not incorporate new 
data from events which 
occur after its established 
knowledge base

• Risk: Outputs from GAI may 
be based on outdated 
information

33

Source: ChatGPT-3.5 (chat.openat.com). Generated on 10/10/2023.
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Competency: Assumption of Provided Facts

• LLMs aim to provide 
outputs which statistically 
correlate with the user 
inputted prompts. Thus, the 
AI will often assume false 
information included in the 
user prompts

• Risk: GAI may not catch 
mistakes in user input

34

Source: ChatGPT-3.5 (chat.openat.com). Generated on 10/10/2023.
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Competency: Assertion of False Facts

• LLMs may assert false 
legal facts or conclusions 
with formal or technical 
language 

• Risk: Formal language 
may create a false illusion 
of reliability

35Source: ChatGPT-3.5 (chat.openat.com). Generated on 10/10/2023.
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Competency: Output Consistency 

• Within the same output, an 
LLM may take inconsistent or 
controverting positions.

• This following example was 
generated in the same thread 
immediately after the 
ChatGPT answer provided in 
the preceding slide.

• Risk: GAI output may be self-
controverting

36

Source: ChatGPT-3.5 (chat.openat.com). Generated on 10/10/2023.
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Model Rules of Professional Conduct (cont.)
Rule 5.5: Rule 5.5: Unauthorized Practice of Law; Multijurisdictional 
Practice of Law 
Comment: Law Firms and Associations
(d) A lawyer admitted in another United States jurisdiction or in a foreign jurisdiction, and not 
disbarred or suspended from practice in any jurisdiction or the equivalent thereof, or a person 
otherwise lawfully practicing as an in-house counsel under the laws of a foreign jurisdiction, may 
provide legal services through an office or other systematic and continuous presence in this 
jurisdiction that:
(1) are provided to the lawyer's employer or its organizational affiliates, are not services for which 
the forum requires pro hac vice admission; and when performed by a foreign lawyer and requires 
advice on the law of this or another U.S. jurisdiction or of the United States, such advice shall be 
based upon the advice of a lawyer who is duly licensed and authorized by the jurisdiction to 
provide such advice; or
(2) are services that the lawyer is authorized by federal or other law or rule to provide in this 
jurisdiction.
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Model Rules of Professional Conduct (cont.)
Rule 5.5: Rule 5.5: Unauthorized Practice of Law; Multijurisdictional 
Practice of Law 
Comment: Law Firms and Associations
(e) For purposes of paragraph (d):
(1) the foreign lawyer must be a member in good standing of a recognized legal profession in a 
foreign jurisdiction, the members of which are admitted to practice as lawyers or counselors at law 
or the equivalent, and subject to effective regulation and discipline by a duly constituted 
professional body or a public authority; or,
(e) For purposes of paragraph (d):
(1) the foreign lawyer must be a member in good standing of a recognized legal profession in a 
foreign jurisdiction, the members of which are admitted to practice as lawyers or counselors at law 
or the equivalent, and subject to effective regulation and discipline by a duly constituted 
professional body or a public authority; or,

38
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Attribution: Incorrect/Insufficient Citation

Correct Citation:
Steve Lohr, The A.I. Revolution Is Coming. But Not as Fast 
as Some People Think, N.Y. TIMES (Aug. 29, 2023), 
https://www.nytimes.com/2023/08/29/technology/ai-
revolution-time.html.

Substantive Errors:
• Incorrect author name
• Incorrect article title

Citation Formatting Errors:
• Incorrect title and journal name 

formatting
• “August” remains unabbreviated 
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Source: ChatGPT-3.5 (chat.openat.com). Generated on 10/10/2023.
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Thank you for attending!
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In-Person attendees remember to sign-in on the green sheets for each 
session.

Webinar Attendees return your completed sign-in to 
attendance@dorsey.com.  Certificates will be sent to those who return 
the completed form.
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Legal Notice
This presentation is intended for general information purposes only 
and should not be construed as legal advice or legal opinions on any 
specific facts or circumstances. An attorney-client relationship is not 
created through this presentation.
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