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Key Employment Rulings of the Past Year

he Califomia Supreme Court decided a number of key cases
in 2005 that offer a mixed bag for employers allempling o
manage and present employment itigation. & review of thess
decisions is instrumental as they can significantl impact em-
plavment polizies and practices,

On Moy, 30, 2000, the Califomia Supreme: Courl issued its decision
n Cosies Whalssals Qo v Superkar Cowrn, 5163535, reattimmng the
mporiance of the allomey-clienl privilege by holding thal the privilege
profects &l communications with outside counsel, Speciically, the Court
wacaled and rejected the fial cowl’s maling ordering an n cameara ey
and redascted disclsure of the “factsal” portions of the privileged com-
munication,

In Jure 2000, Costen retained autside counsal 1o canduct an evakla-
liom and provide kegal advice regarding classification of cerlain manager
positions as exempt from Caldomia’s overtime laws, The autside coun-
szl conpducted a fact-fnding Fvestigalion, which nicluded ntcrviewing
Lasteo managers and thereafter prepared & 29-page opnion letter to
Cosbon's in-house counsel, that conlaned bolh factual ard kegal analy-
al5 of thelr indngs (outsde-counsel letter, In 2001, Costeo reclassified
ils ancillary manases as pon-crempl cmplyoes,

Flaintits fled a wage &nd hour class actan Bwsuit against Costoo,
alleging thal it had mischssifed certain manager positions, ncuding
the ancillary manager positions evallatad in the outside-counsel keiter,
& discovary dispuls ensucd whene phintiffs soughl production of the
adtside-caunsel letter The trigl cowrt orderad an in camera resvlew of the
aulside-coumss| letler by the discovery referes, who ten ordered certain
portiens of the ktber containing “factual” infomation be produced in
redactied form. Cosloo sought a wiil, The court of appes| denicd melicl,
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concluding that Costes had failed 1o shaw irreparable hamn.

Thee Calilome Supreme: Courl resersed. The Court found e oulside-
counsel letberwas clearly “communication made in the course of an at-
{omey-clienl relationship” and any disruplion of this privilege can creale
“irreparable hamm.® IF further explained that the n camara review and ar-
der for proguction of redacted portions of the leller weme nappropeiats,
because when the primary purpose of the communication 15 for “legal
advice,” the privilege atlaches lo the communication in its entirety,

The Cosien decision underscares the mportance of preserdng &nd
prodecting privileged communications wilth counsel. 10 s particukrly im-
portant n the contest of legal gudits or other legal evaluations assigned
1o counsel, where faclual summaries are discussed as parl of the kegal
analysis, It is aqually mportant thet counsel Fveked in the pracess are
These acting in their capacily as an altomess and clearly altach prleps
to all communications.

In fiaby v McHasson, 5149752, the Supreme Courl addressed bwo key
fsues: whether parsonnel actions taken by a8 suparisor can be usad a5
avidence of harassment, and the constilutional lmils of punitive dam-
ages on these types of claims,

In tcKesson, plaintiff who sulfored rom panic disorder ked a clim
af wrangiul teminatien, harassment, and discrmnation against her
Tormaer emplover MekKesson, Flainlifl chimed ber supervisor gnored haer,
encluded her from mestings, reprimanded her in front of co-workers znd
commented on her scabs and body odor - conditions relted o her panic
disarder, Mekesson's attendance palicy impasad disciping on emplay-
ees for unscheduled absences and plintill was evenlually terminaled
due b absences she stnbted to ke panic disorder. AL trial, he jury
awarded plintiff $3,511,000 in compensatory damages asansl Mokos-
son. 350,000 against the supervisor, and punitie damagss in the sum
of 315000 adamnsl Mekesson and 33,000 against the superdsorn.

irsl, the Calitornia Supreme Court reversed the court of

appeal's cpinken and found that esidence of personnel actions

(e wrile-ups and discipinary actions| could be inrmodwced n

support of a claim of harassment; such conduct can contriwte

to hostility and be an “abusive message” The Courl explaned
that plaintiffs evidence prasented in support of her alleged discriming
lion claim (eg. being excluded rom meelings and parties, g@nored by
her superdsor and getting macked in front af olhers), could alsa be
ntroduced a5 avidanoe of harassment,

Second, the Supreme Court found that Plaintis supervisor wha
managed anly four people (in a company of 20,000 emplopess) did nol
qualily as a managing agent for purposes of an &ward of punitee damag-
ws, The Courl found that Mckesson's implementation of iLs attendance
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palicy and failure to designate plaintiffs kave undar the FMLA were not
ntenticnal and malicious, The Court Townd the maximum punitive dam
ag=s awand was a ana-to-one ratio to compensatory damages, reducing
the punitive damages awand o 51,906,000,

The McHesson decision offers mixed results for emplover. it is favor
Abike Tar empleyens defending aganst eoployment litigation by seiting
mare reasonale caps on awerds of punitive dameges. Howeyer, it
raAkes it more challenging o deferd against clams of harassment as it
blurs the line betwesn avideance plantiffs can introduce in support of a
claim of digarimination comparsed 1o that for harassment,

dn Mow, 2, 2000, the Caldomia Suprema Court issued its dectsion in

Echachier v Citigroup, Ine 5161385, finding Crigraup’s incentive cam-
persation plan's forfeibure of urvested stock did nol siolaton Califomia
Labor Code Sactions 2001 or 200,

Citigroup's valuntary incentivie stock compensation plan provided par-
ficipating emphayeas with shares of restricted stock in lied of compensa-
tion. The phan specified thal upon resignation or termmabion foe clausse,
the unvested stock would be torfeited. Plaintift, who weluntarily teemi-
nalad his employment, brovght 2 pelative class aclion against Ciligroup,
alleging that the plan’s forfeitire prosvisien vialated Labor Code Sections
201 and 202 {reguiring prompl pasmmenl of all sarmed wages al e timne
al separation of employment) and constiuted an unlawtul consersion o
WEIEES.

The California Suprems Court &ifinmed the cowrt of appeal’s deciion,
which foured thal the speciic language of the plan goserned. The Cili-
group plan clearly specified that the restricted stock was not eamed snd
vaold mob fulky vest unil By vears atern, i plaintifl remained emplosed,
The Court explaned that per the ferms of the sgreament. plaintife's re-
siricled slock wis nol vested and nol eamed al Che Gme of his Ermina-
tion, and all other eamed wages were timely paid,

his decisien is halphl in se far as i1 offers further clartica-

Lion regarding empleyers obligations o pay under the terms

of auch incentie compensation plans, However, It Seres as

a critical reminder thal such agreements must be carefully

draftad to clearly set tarth all conditians precedsnt and vesting
requirements Lo awsid any polenti@l liabilivs,

The Califormia Supreme Court's dectsion in Aras v Supenor Court,
S1650ES, made il casicr for plaintilfs 1o proceed wilh mepresentalive
actians, by alleging such claims under the BAGR,

In Arizs, plaintiff broughl claims against his employer on behall of a
putatie group af other employees under Califomia's untar competition
ki (CUCL™ ) (Busingss and Professions Code section 172000 and the
Fat | Labor Code Section 2658). The UCL pemits a plantiff to agsert
clhims an behalf of a representative group of people, bul requires the
same certiication requirements to assert & class action lawsuit (e.g,
numerosily, commonality, ypicality, oo,

The Califemia Suprems Cowrt faund that such represantative clams
can alss be alkeged under the PAGA, withoul meeting the class action
reguirements, Hather the Court explaned PAGA claims are intended to
permil recovery of perallies by aggnoved employess who can acl as pri
vate attarmey genearals for purposs of enforcing labor code regulations.

In Remancss v Hillsices, no, S147TR62, the Califormia Suprems Couwrl
affered puidance to emplovers seeking to moniar emplovees at wark,
The Cowrl provided guidance o emplovers as ey balnoe employee
prisacy rights and legitimate businass needs for manitenng em playeas,

Hillsides learmed Lhal someons was accessing pornographic Web
altes using plaintils’ computers, ter hours, Inresponse Hillsidas
nislalked hidden surveillanoe cameris in plantills office (0 monitor -
tisity atter hours, When plaintits discoserad the cameras, they sued far
rivasion of privacy and ntentioral and negligent nficlion of emoticnal
distrass,

Thez triad courl granted summary judgment in f@eor of Hillsides and the
court af appeal averburmed, finding thers was an invasion of privacy, The
Supreme Courl noled thal “whik pracy especlations may be signifi
cantly diminished in the workplace, they are not lecking altagether,” and
found thal privacy righls can be grester in enclosed spacas, such as
affices, The Court alss noted Hillsides had failed bo provide any notice
1o plaintiffs thal such surveilBnece might lake place a%s nome were noled
N its handbaok. The Court found that because there was & greater ax-
peclation of privacy and the method of intrusion was imasie, Hillsides
had intruded on & 2ene of privesy. Monatheless, the Court held that
the clim for mvasion of privacy did nol suvive as e surveillance wies
limited 1o ane computer and &fter hours,

Hillsices makes chear thal employers must specifically outline pos-
slbility of survelllance of any ather menitorng systam in ther palicies
1o prowvide adeguate notice o eir emplovees, I also highlignts e
employers obligation 1o support any such survellance with egitmate
business reasons and be limited in scope.



