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The High Price Of Leniency For Stolt-Nielsen

Friday, May 09, 2008 --- The U.S. Department of Justice Antitrust Division’s
Corporate Leniency Program (“Leniency Program”) has long been
instrumental in the Antitrust Division’s crusade against antitrust violators, with
antitrust violators entering the Leniency Program at rates as high as two per
month and resulting in the prosecution of some of the Antitrust Division’s
biggest cases.[1]

Many Leniency Program applicants walk away owing no fines, facing
substantially lowered civil liability, and with agreements protecting their
executives from prosecution.

Their former co-conspirators, on the other hand, are left potentially facing
hundreds of millions of dollars in fines and lengthy prison terms.

This is what Leniency Program participants expect, but the path to corporate
leniency is not always smooth.

Stolt-Nielsen, a Luxembourg shipping company, understands just how rough
the road to leniency can be. Stolt-Nielsen sought and received leniency, only
later to have it revoked by the Antitrust Division. The company and its officers
were thereafter indicted.

Leniency was replaced with aggressive prosecution for nearly two years at
which point the indictment was dismissed based on Stolt-Nielsen’s
participation in the Leniency Program.

Until the indictment was dismissed at the end of 2007, some questioned the
very integrity of the Leniency Program. But even while courts were grappling
with these questions in 2007, the Leniency Program had one its best years
ever — from the perspectives both of cooperators who avoided prosecution
and of the Antitrust Division which drew some of its biggest cases from the
Leniency Program.[2]

Although the Leniency Program appears alive and well, potential leniency
applicants never forget the lessons to be learned from Stolt-Nielsen’s fight
over the Leniency Program. Potential applicants ignore these lessons at their
peril. The Stolt-Nielsen litigation offers valuable lessons in evaluating the
value and requirements of the Leniency Program.

Stolt-Nielsen’s Long Road To Leniency

Background
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Stolt-Nielsen SA, a Luxembourg shipping company, participated in a
customer-allocation, price-fixing and bid-rigging conspiracy with two other
shipping companies, Odfjell Seachem AS and Jo Tankers[3] – a classic per
se antitrust violation with serious exposure for criminal fines and jail time.

When responsible officials at Stolt-Nielsen discovered the violation, the
company sought and received protection under the Leniency Program.[4]

Participation in the Leniency Program depends on the applicant’s ability to
satisfy several conditions. Where an investigation has not yet begun (that is,
the applicant’s self-reporting is truly the cause of a subsequent investigation
by the Division), leniency may be granted under the following conditions:

(1) the Division has not received information about the illegal activity from
any other source;

(2) on discovering the illegal activity, the applicant “took prompt and effective
action to terminate its part in the activity”;

(3) the applicant reports the wrongdoing “with candor and completeness” and
provides full and complete cooperation throughout the investigation;

(4) the confession of wrongdoing is “truly a corporate act,” (as opposed to
isolated confessions of individual executives or officials);

(5) the applicant makes restitution to injured parties (where possible); and

(6) the applicant was not the leader or originator and did not coerce another
party to participate in the illegal activity.[5]

If the Division has already begun an investigation (or has received
information about the activity at issue), a company can still obtain leniency if
a three-prong test is satisfied:

(1) the company is “the first one to come forward and qualify for leniency,”

(2) the Division does not yet have evidence that is “likely to result in a
sustainable conviction” of the company, and

(3) granting leniency would not be “unfair to others.”[6]

Stolt-Nielsen came forward after the Antitrust Division had already begun an
investigation,[7] but it met all of the conditions of the three-prong test to the
satisfaction of the Antitrust Division – at least initially.[8]

Stolt-Nielsen provided the Division with “volumes of highly incriminating
evidence” concerning its role in the customer allocation conspiracy.[9]

This information allowed the Antitrust Division to prosecute Stolt-Nielsen’s
co-conspirators: Odfjell was fined $42.5 million and two of its executives
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served prison terms and were fined personally; Jo Tankers was fined $19.5
million and one of its executives served a prison term and was fined
personally.[10]

Indeed, according to the district court, these convictions would not have been
possible without Stolt-Nielsen’s cooperation.[11]

Stolt-Nielsen took extensive internal measures to comply with the obligation
to take prompt and effective action to end the illegal activity, including:

Instituting a new antitrust policy and publishing an Antitrust Compliance
Handbook;

Distributing the Compliance Handbook to all employees and competitors;

Holding mandatory seminars for all employees on antitrust compliance;

Requiring all employees to sign certifications that they would comply strictly
with all terms the new Antitrust Compliance Policy; and,

Informing competitors of the new policy and of Stolt-Nielsen’s intent to
comply with it.[12]

The district court also found that in addition to informing its competitors of its
new compliance policy, Stolt-Nielsen also began competing with its
co-conspirators on at least some accounts.

Notwithstanding these steps, Stolt-Nielsen's perceived noncompliance with
leniency requirements (that is, not taking sufficient action to end its antitrust
violations) gradually became a point of contention with the Antitrust
Division.[13]

Specifically, the Antitrust Division did not believe that Stolt-Nielsen ended its
illegal activities "promptly" but rather continued its anti-competitive conduct in
subsequent meetings with its co-conspirators.

The Antitrust Division’s suspicion arose largely from allegations from one of
Stolt-Nielsen’s former co-conspirators who claimed that Stolt-Nielsen did not
end its anti-competitive activity.[14]

The Antitrust Division eventually found six other witnesses, all former
conspirators, willing to corroborate that account.

From Leniency To Litigation

The Antitrust Division asserted that Stolt-Nielsen had violated its leniency
agreement by failing to promptly withdraw from the antitrust conspiracy.

As a result, on April 8, 2003, the Antitrust Division began the process of
revoking Stolt-Nielsen’s leniency.[15] The obligation to cooperate was
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suspended, an executive was arrested, and leniency was formally
revoked.[16]

Stolt-Nielsen filed suit to enjoin the Antitrust Division from indicting the
company and its executives. At first the Company was successful.

The district court for the Eastern District of Pennsylvania found that
Stolt-Nielsen had not breached the Agreement and enjoined the Antitrust
Division from revoking leniency,[17] but that decision did not stand.

The Antitrust Division appealed, and the Third Circuit reversed on the
grounds that the constitutional principle of separation of powers prohibited
the district court from enjoining the prosecution.[18]

The Third Circuit found that the non-prosecution agreement could not serve
as a basis for enjoining an indictment but made clear that the agreement
could be asserted as a defense after indictment.

Thus, on remand, when the company raised the non-prosecution agreement
as a defense to an indictment, the district court would then be free to
consider the agreement “anew,” and, among other things, consider whether
the defendants fulfilled their obligations under the agreement.[19]

Dismissal Of The Indictment

Following the Third Circuit’s decision, Stolt-Nielsen and two of its executives
were indicted. Before trial, the Defendants moved for dismissal of the
indictment upon the basis of a violation of the non-prosecution agreement.

The motion was heard by a new judge, who found that the Antitrust Division
violated the non-prosecution agreement and dismissed the indictment.[20]

The district court in Stolt-Nielsen III used a defense-friendly principle of
interpretation for non-prosecution agreements. The court held that
non-prosecution agreements are unique contracts that must be construed in
light of the important constitutional rights at stake.[21]

A central question in adjudicating the dispute is whether the Antitrust
Division’s “conduct comported with ‘what was reasonably understood by the
defendant when entering’ the Agreement.”[22]

The court explained that the Antitrust Division may not rely on a “rigidly
literal” construction of the agreement; rather, it “bears the burden of
demonstrating that [the defendant] materially breached the Agreement.”[23]

In determining whether a breach is material, the most important factor is the
incriminating nature of the evidence provided by the defendant – whether or
not the government has received the benefit of its bargain.[24]

The court did not decide what quantum of proof was required to show such a
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material breach – whether “clear and convincing” evidence was necessary or
whether a “preponderance of the evidence” was sufficient.

The court found no need to reach this issue, because here the Antitrust
Division had not offered sufficient proof to meet either the preponderance
standard, much less the “clear and convincing” standard.[25]

Why did the court find that a material breach was not established? The
non-prosecution agreement required Stolt-Nielsen to take “prompt and
effective action to terminate its part in the anti-competitive activity being
reported upon discovery of the activity.”[26]

The Antitrust Division alleged that Stolt-Nielsen failed to live up to this
obligation.[27] Based on the testimony of seven executives at Odfjell and Jo
Tankers, the Antitrust Division alleged that Stolt-Nielsen continued to collude
on the allocation of three shipping contracts.[28]

The key to the Court’s rejection of this assertion was that Stolt-Nielsen’s
actions to end the antitrust violations were deemed “prompt and
effective.”[29]

The court found that, “by its plain meaning, [prompt and effective action]
requires a prompt and diligent process, and does not require immediate
termination of all anti-competitive activity.”[30]

The court said that this approach is what defendants would have reasonably
understood.[31]

The court readily found that Stolt-Nielsen had satisfied the requirement of
“prompt and effective action” through its “large-scale effort” to “eliminate
anticompetitive activity at all levels of the company, including senior
management.”[32]

The court’s finding was supplemented by evidence that Stolt-Nielsen
followed its Antitrust Compliance Policy by engaging in “genuine competition”
on contracts previously allocated under the conspiracy.[33]

For example, a Stolt-Nielsen executive refused to withdraw a bid for a
contract that was formerly allocated by conspiracy – defying the demands of
a former co-conspirator.[34] (The former co-conspirator did win that contract,
but not because of anti-competitive activity by Stolt-Nielsen—the customer
gave Stolt-Nielsen’s competitor a “last look” that allowed it to win the
contract.[35])

In another case, Stolt-Nielsen significantly reduced its rates to retain a
contract.[36]

The court found Stolt-Nielsen’s evidence to be more credible than that
offered by the Antitrust Division.[37] Stolt-Nielsen was able to provide
corroborating testimonial and documentary evidence to support its
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position.[38]

In contrast, the Antitrust Division’s witnesses were discredited by their own
contradictions and motives to be untruthful.[39] The government’s witnesses
were former co-conspirators agreeing to testify in exchange for reduced
sentences, and they all withered under Stolt-Nielsen’s impeachment.[40]

Some of the government’s witnesses offered testimony that did not even
support the argument that Stolt-Nielsen continued to engage in
anti-competitive activity after obtaining its leniency agreement.[41]

The Antitrust Division alleged that Stolt-Nielsen had entered into a quid pro
quo agreement to allocate some shipping contracts with Jo Tankers, only to
have their star witness deny the existence of such an agreement.[42]

This put the Antitrust Division in the unenviable position of impeaching its
own witness.[43] The Antitrust Division fared only slightly better with its other
witnesses. One witness claimed that he could not remember the details of a
meeting in which Stolt-Nielsen had informed him of its intent to comply with
its Antitrust Compliance Policy, but two other witnesses did remember the
conversation.[44]

Another witness misstated basic facts about the contracts that were allegedly
still allocated by conspiracy and then went on to state that he had “no clue”
who drafted his grand jury declaration.[45] Accordingly, the court rejected the
Antitrust Division’s arguments and dismissed the indictment.

On Dec. 21, 2007, three weeks after Stolt-Nielsen III was decided, the
Antitrust Division announced that it would not appeal the dismissal of the
indictment.[46]

The Legacy Of Stolt-Nielsen: Cooperate, But With Caution

It is unlikely that Stolt-Nielsen saga will diminish the appeal of the Leniency
Program to applicants or its value to the Antitrust Division. The Leniency
Program is more productive than ever.[47]

As the threat to antitrust violators of being caught (based on information
provided by a leniency applicant, or otherwise) increases, so does the value
of the Leniency Program’s incentives.[48]

This dynamic is likely to lead to more successes for the Leniency Program
and its participants, and makes it tempting to dismiss the Stolt-Nielsen saga
as an unfortunate anomaly in antitrust enforcement.

Indeed, immediate reactions characterized the court's decision in
Stolt-Nielsen III as saving the Antitrust Division from its own error in
judgment: the Antitrust Division never should have sought to revoke leniency
in this particular case, much less indicted the company.[49]
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The district court did adopt a defense-friendly standard for reviewing
compliance with agreements under the Leniency Program, but the case
ultimately turned on the underlying facts.

The Department of Justice’s decision not to appeal likely had more to do with
not wanting to create bad law by appealing a case with bad facts or
insufficient evidence.

That is, the Department of Justice decided to limit Stolt-Nielsen III’s
precedential impact and to confine the government's loss.

There is nothing in the Stolt-Nielsen saga to suggest that the Antitrust
Division would be afraid to revoke leniency in a case with stronger facts. In
fact, the Antitrust Division might actively look for a case with better facts to
create better law.

The most important lesson of Stolt-Nielsen’s ordeal is that the benefits of the
Leniency Program cannot be realized just by showing up—participants must
be diligent in following through on their commitments, and should recognize
that even the appearance of a relapse into anti-competitive activity could lead
to devastating consequences.

Corporations continue to have a tremendous incentive to cooperate—even if
Stolt-Nielsen raises doubts about the Leniency Program’s carrot, the stick is
stronger than ever — with 135 grand jury investigations pending at the close
of 2007, potential antitrust defendants should be wary.[50]

The Leniency Program is the Antitrust Division’s “most effective investigative
tool,” so effective in fact that it is “a model for similar corporate leniency
programs ... adopted by antitrust authorities around the world.”[51]

The risk that a given antitrust violator will be caught is ever greater;
international cooperation — among enforcement agencies and with
defendants — has led to spectacular success for the Antitrust Division and its
European counterparts.[52]

For example, American and British authorities recently cooperated to crack a
cartel in the marine hose manufacturing industry (marine hose is used to
transfer oil from ships).[53] This led to arrests of eight executives from the
U.S., Europe, and Asia, many of whom pled guilty to antitrust offenses.[54]

The Antitrust Division views this sort of international cooperation as one of
the most important trends in enforcement – and one that will make it much
more difficult for international cartels to operate.[55] Further, when violators
are caught they face longer prison sentences and larger fines than ever
before.[56]

The Antitrust Division set a record in 2007 for the average number of days of
imprisonment imposed on antitrust violators.[57] The increasing severity of
penalties, along with advances in international enforcement capability show
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that even if there is some uncertainty associated with entering the Leniency
Program, the danger of not doing so is likely greater, and increasing by the
day.

The continuing appeal of leniency is evident from the fact that the Third
Circuit’s decision in favor of the Government’s authority to indict did not
diminish the steady stream of applicants for the Corporate Leniency
Program.

Even after the Antitrust Division’s revocation of leniency for Stolt-Nielsen and
before the district court’s dismissal of the indictment at the end of 2007,
numerous companies continued to contact the Antitrust Division to try to be
the first in the door to qualify for the Leniency Program—including companies
such as Virgin Atlantic and Lufthansa in summer 2007.[58]

These leniency applicants paid zero dollars in fines and received
non-prosecution protection for their executives.[59] The co-conspirators
faced hundreds of millions of dollars in fines.[60] The leniency revocation
litigation of 2007 and the attendant uncertainty did not deter companies from
seeking the benefits of the program.

Though it appears that the Leniency Program emerged from the Stolt-Nielsen
saga no worse for the wear, it is also true that to the extent that Stolt-Nielsen
revealed a weakness in the Leniency Program, the Antitrust Division will
address it.

The Antitrust Division made clear that the revocation of Stolt-Nielsen’s
leniency, though regrettable, was necessary to “to maintain the integrity of
the program.”[61]

The Antitrust Division has also recognized that the Corporate Leniency
Program needs to have a fairly high degree of certainty, predictability, and
freedom from prosecutorial discretion,[62] but it does not have be “risk free”
in order to be an attractive option for antitrust violators.[63] The success of
the program in the shadow of Stolt-Nielsen proves this out.

There are other indications that the Department of Justice will not hesitate to
enforce compliance with plea agreements. For example, the Department of
Justice recently succeeded in indicting a Bristol-Myers Squibb executive for
making false statements to federal regulators, a violation the conditions of
the company’s agreement to plead guilty to antitrust charges.[64]

Still, the Antitrust Division would be remiss not to recognize that to some
extent Stolt-Nielsen undermined the certainty and predictability of the
Leniency Program. This will be alleviated to some extent by the recent
positive leniency experiences of companies that entered the Leniency
Program in 2007 and had no apparent trouble avoiding fines and
imprisonment of their executives.65

Still, it is likely that the Antitrust Division will take an active role in avoiding
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another revocation. There likely will be more oversight by the Antitrust
Division into the actions of leniency applicants.

In addition, it is likely that less ambiguous language will be used in future
agreements so that the standards defining the company's expected conduct
are more clear, particularly with respect to what the leniency applicant is
bargaining away and what specifically will be required.

Clear standards carry with them two primary implications.

First, clearer guidelines assist companies in their attempts at compliance,
and therefore may make it less likely that the Antitrust Division will be
tempted to revoke their leniency.

Second, because any revocation of leniency by the Antitrust Division will be
made on a clearer record, it is more likely that, if the Antitrust Division
chooses to revoke leniency in a future case, it will prevail.

Conclusion

The ordeal of Stolt-Nielsen has done little to impede the continuing success
of the Leniency Program, and revocation of leniency will still be a very rare
occurrence.

This makes it tempting to dismiss the case as mere anomaly with few broad
implications. Any potential Leniency Program participant taking this view
does so at its own risk. Certainly the Antitrust Division will continue accepting
leniency applications with the expectation that the applicant intends to meet
its obligations under the agreement.

But nothing from the Stolt-Nielsen saga should be taken as indicating that the
Antitrust Division will be unwilling to revoke leniency in the future; to the
contrary, it is certain that Antitrust Division will be better equipped to litigate
revocation of leniency in the future. Companies that fail to acknowledge this
are likely to fare even worse than Stolt-Nielsen.

--By Ed Magarian, William Michael, James Nichols, and Michael Lindsay,
Dorsey & Whitney LLP

Ed Magarian and William Michael Jr. are co-chairs of Dorsey & Whitney's
white collar and civil fraud practice group. Michael Lindsay is the co-chair of
the firm's antitrust practice group and a member of the white collar and civil
fraud practice group. James Nichols is an associate at the firm in both
practice groups.
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